Business Law - Week 7

Agenda:

· Quiz – Negotiable Instruments

· Student Case Study

· Lecture: Secured Transactions | Bankruptcy 

· break

· Introduction to Employment  & Labor Law

· Next Week: Debate | Lecture: Business Structures | Take home final exam
Secured transactions:

Debtor gives up interest in some collateral to secure financing.

In the event of default on a loan, the secured party has the right to repossess and sell the collateral to pay off the loan.

A secured transaction must be signed or “authenticated” by the debtor – only exception is in the case of an oral agreement plus turning over possession of the secured item to the lender.

Problems:

What if someone uses the same collateral in more than one loan from more than one lender?

· To protect itself a lender must “perfect its interest”

· Filing with state agency 

· Taking possession of the item

· PMSI (purchase money security interest) in the case of consumer goods – other than vehicles, mobile homes, boats etc.

(the first to file or “perfect” gets priority in repossession – if no party perfects then it’s a first come, first serve basis)

What if someone sells the collateral that is used as security?

· The security interest still intact and the lender may recover item from the third party

· Some limited exceptions in the ordinary course of business with a party that normally deals in that product or in the case of inventory 

In the event of default (nonpayment or bankruptcy)

· Secured party takes possession – no court order needed if done peacefully

· Secured party disposes of property or retains for full payment

· If retains – debtor has a right to pay off debt and recollect property

· To dispose – must sell in “commercially reasonable manner”

· Debtor must be notified of sale so he can bid on item

· Money collected from sale is applied to repossession and sale costs then to the debt

· Debtor still responsible for deficiency in loan

· Any surplus from the sale is returned to the debtor

Bankruptcy

3 goals of bankruptcy

1. preserve debtors property

2. divide debtors assets fairly between debtor and creditors

3. divide debtors assets fairly among creditors

Chapter 7: liquidation “straight bankruptcy”

Chapter 11: reorganization (businesses and wealthy individuals)

Chapter 13: consumer reorganization (only available to individuals)

If a debtor files under one chapter – it may be moved to a different chapter by request of debtor or creditors

What happens in a bankruptcy?

· Petition is filed

· Court issues “order of relief” (aknowledgement that debtor is under courts jurisdiction)

· Trustee is appointed

· Meeting of creditors (debtor may be required to answer financial questions “under oath”)

· Automatic stay (creditors not allowed to attempt any collection from debtor)

· Bankruptcy Estate formed (all assets of debtor)

· Exempt items not included in estate (differs by state)

· http://www.bankruptcyaction.com/orexemptions.htm
· Homestead value: $25,000 individual or $33,000 for couple 

· Mobile home in place of homestead: $20,000

· Books and instruments: $600

· Clothing and jewelry: $1,800 each

· Domestic animals and poultry $1,000

· Household goods: $3,000

· Vehicle: $1,700

· Rifle or shotgun: $1,000

· Tools of trade: $3,000

· Medical aids – no limit

· pension funds and education funds 

· Estate voids transfers and special payments to creditors made 90 days prior to filing petition – these are illegal

· Payment of claims (trustee pays claims in the following order)

1. Secured claims

2. Priority claims

· Alimony

· Bankruptcy administrative expenses

· Employee back wages

· Income and property taxes

3. Unsecured claims

Bankruptcy benefits creditors and debtors – it allows creditors to rightfully and fairly make claim and collect what is owed to them – even if only partially. It allows debtors a fresh start.

Some debts cannot be discharged:

· Government guaranteed student loans

· Child support

· Debts from malicious injury

· Some taxes

· Money obtained by fraud

Other things to consider

· A business that files chapter 7 must cease to exist

· After filing chapter 7 or 11 cannot file again for 8 years

· Fraud, concealment, dishonesty or bad-faith behavior – courts can revoke, deny or discharge in any of these cases.

· A debtor may “reaffirm” certain debts after a bankruptcy – must be approved by courts

Chapter 7 – liquidation

· Assets sold to pay debts 

· Creditors have no right to future earnings.

· Voluntary or involuntary

· Limitations to chapter 7 filings

· Credit counseling within 180 days prior

· Earn less than state median income

· Cannot pay at least $6,000.00 over 5 years***

· Limitations to involuntary petition

· Debtor owes at least $12,300 in unsecured claims

· If debtor has more than 12 creditors, 3 of them must sign a petition

· A custodian has been appointed to handle debtor’s property or debtor has not been paying bills

Chapter 11 – reorganization (business or consumer)

Differences

· Company does not have to die at the end

· Trustee not required unless debtor incompetent or uncoorperative

· Debtors make a reorganization plan to keep business open and repay debts – if creditors/shareholders don’t like it they may submit their own

· Approved by vote (majority of each class)

· If majority rejects by vote – courts may order “cramdown” (cram it down their throats)

· Typically a plan involves giving creditors some assets and some future earnings

· Creditors and debtors bound by the reorganization plan

· Small-business bankruptcy – if under 2 million in debt – there are certain deadlines to speed up process of chapter 11 – otherwise it is forced into chapter 7 or dismissed

Chapter 13 – reorganization (consumer only)

Differences

· Not available if over 308,000 in unsecured or 923,000 in secured debt

· Consumer keeps most assets in exchange for promise to pay with future income

· ,ust be voluntary

· trustee makes payments to creditors and keeps 10%

· debtor submits a plan and bankruptcy court accepts or rejects plan

· plan must;’

· be feasible

· not extend beyond three – five years

· if creditors will not be paid in full – then debtor must give up ALL disposable income

· act in good faith to pay obligations

· IF debtor violates plan – all debts revived and can be recovered under chapter 7

· If debtor’s circumstanced change – debtor, trustee or creditors can ask courts to modify the plan

_____________________________________________________________________

Introduction to Employment law:

Can you fire for any reason?

· If you  ask them to do something illegal or don’t let them exercise a legal right

What rights do employees have? 

An oral promise made in an interview may be held up by courts

What is a Reasonable expectation of privacy ? 

what about:

· Off-duty conduct

· Drug testing

· Lie detector tests

· Sexual harrasment

· Wrongful discharge

What about Whistleblowing rights

Is an employee handbook a contract

Can an employer be sued for giving a negative reference?

How much time does an employer have to give for childbirth – what about other medical leave

Who is in charge of Safety in the workplace (OSHA)

What is (BOLI)

Fair Labor standards act – wage and child labor laws

Workers compensation/social security

What is a “frolic and detour” and why is that important to an employer?

